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IN THE UTAH COURT OF APPEALS

THE STATE OF UTAH,
Plaintiff/Appellee,
vs.
GENE VINCENT WOOD,

Case No. 20050647
Priority No. 2

Defendant/Appellant.

JURISDICTIONAL STATEMENT
Jurisdiction is conferred on this Court pursuant to Utah Code Annotated §§ 7718a-l and 78-2a-3(2)(e) (1953 as amended). Other issues relating to jurisdiction are
discussed below. This supplemental brief is filed pursuant to this Court's Order, dated
April 20, 2006, and following the filing of an "Anders" brief, dated March 27, 2006.
Due to the almost identical procedural and substantive posture of the previously
filed Anders brief and this supplemental brief, he relies on, does not unnecessarily repeat,
and otherwise incorporates by reference the previously filed statement of the issues;
preservation of the argument; statute, rules, and constitutional provisions; statement of the
case; and statement of the facts. See State of Utah vs. Gene Vincent Wood. Case No.
20050647-CA, "Anders" brief, dated March 27,2006.
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STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW
For this supplemental brief, the issue appears to be whether Appellant is precluded
from raising additional issues in his appeal because the record does not contain facts in
support of his claims. Questions of law are reviewed for correctness. See State v.
Benvenuto. 1999 UT 60, If 10,983 P.2d 556; see also State of Utah vs. Gene Vincent
Wood. Case No. 20050647-CA, "Anders" brief, dated March 27, 2006.
PRESERVATION OF THE ARGUMENT
An "Anders" brief is filed because Mr. Wood's arguments have not been preserved.
See Anders v. California. 386 U.S. 738 (1967); State v. Clayton. 639 P.2d 168 (Utah
1981).
STATUTES. RULES AND CONSTITUTIONAL PROVISIONS
See State of Utah vs. Gene Vincent Wood. Case No. 20050647-CA, "Anders"
brief, dated March 27, 2006.
STATEMENT OF THE CASE
On March 27, 2006, counsel for Mr. Wood filed an "Anders" opening brief that
did not include a certification of compliance with the Anders requirements. The omitted
certification was an important issue, as this Court ordered "that Appellant's counsel shall
file a supplemental brief specifically incorporating any issues raised by Appellant, with
the appropriate certification, or an amended certification stating that Appellant has raised
no additional issues given the opportunity." State of Wood v. Gene Vincent Wood. Case
No. 20050647-CA, Order (filed April 20, 2006).
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Shortly after March 27, 2006, Mr. Wood received a copy of the Anders brief. He
responded by filing his own "Motion 23B Utah Rules of Appellate Procedure" with this
Court. Mr. Wood claimed, inter alia, that appellate counsel was also ineffective.
Counsel did not comment on those allegations,1 but he emphasized appropriate nonjurisdictional arguments in a Motion and "Memorandum in Support of Mr. Wood's Rule
23B Motion to Remand." See Addendum 1 (a copy of the Memorandum in Support,
dated May 19, 2006, is attached). The Rule 23B filings attempted to specifically
incorporate additional issues raised by Appellant.
In short, in accordance with the Anders requirement, counsel tried to enter facts
into the record that supported the points Appellant had raised with counsel after the filing
of the Anders brief. If such facts had been entered into the record, corresponding issues
then could be incorporated into a supplemental brief on appeal.
However, the State filed a "Response in Opposition to Rule 23B Motion to
Remand and Alternative Companion Rule 23B Motion to Remand." See Addendum 2 (a
copy of the Response in Opposition, dated June 29, 2006, is attached). It argued, inter
alia, that even assuming such known facts, he had not established a claim of ineffective
assistance of counsel.

1

Appellate counsel has filed two motions to withdraw and Mr. Wood has filed other
complaints against counsel. Counsel sympathizes with Mr. Wood's predicament. Moreover,
in support of Mr. Wood's position, counsel recognizes the long-standing authority that
militates against a forced attorney-client relationship. See Price v. Western Loan & Savings
Co., 100 P. 666, 681 (Utah 1909). However, he cannot ignore this Court's prior
pronouncement (which denied counsel's motion to withdraw) or the law that controls the
issues. Had the timeliness arguments not been a jurisdictional bar, the advanced
arguments for Mr. Wood would have been much different.
-3-

Following receipt of the arguments advocated by both parties, this Court denied
the Appellant's Motion for Rule 23B Remand. See Addendum 3 (a copy of the Order,
dated July 18, 2006, is attached). In its Order, this Court ruled:
Wood's motion fails to meet the standards for remand under rule 23B.
Many of his allegations are barred, and the remainder are speculative and
unsupported by facts. He has also failed to show any prejudice from the alleged
actions, given that he admitted to probation violations.
See Addendum 3.
STATEMENT OF THE FACTS
See State of Utah vs. Gene Vincent Wood. Case No. 20050647-CA, "Anders"
brief, dated March 27, 2006.
SUMMARY OF THE ARGUMENT
In light of this Court's Order denying Appellant's Motion for a Rule 23B Remand,
see Addendum 3, Mr. Wood is effectively precluded from incorporating into a
supplemental brief those same points that were raised with counsel. In order to
appropriately raise his identified arguments, they have to be supported by record facts.
Such facts have not been entered into the record. Accordingly, his supplemental issues
cannot be considered because they have no factual record support.
ARGUMENT
POINT I. NO RECORD EVIDENCE EXISTS IN SUPPORT OF MR.
WOOD'S SUPPLEMENTAL ARGUMENTS.
As a general rule, appeals may not be premised upon extra record information.
See State v. Penman. 964 P.2d 1157,1163 n.8 (Utah App. 1998) (ineffective assistance
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claims premised on extra-record information ordinarily cannot be addressed on direct
appeal although they may be raised in post-conviction proceedings).2
The non-jurisdictional factual and legal arguments that Mr. Wood has attempted to
supplement into the record through a Rule 23B proceeding have been rejected by this
Court. Compare Addendum 1 (supplemental issues filed by counsel) with Addendum 2
(arguments in opposition to the supplemental issues filed by the State); see also
Addendum 3 (Court Order denying Motion for Rule 23B Remand). With no facts in the
record to support his desired supplemental issues, this Court lacks the ability to
appropriately consider those issues. "[An appellate court] simply cannot rule on a
question which depends for its existence upon alleged facts unsupported by the record."
Penman, 964 P.2d at 1162 (brackets by the court).
For example, in this supplemental brief, appellate counsel could reiterate his Rule
23B arguments regarding a conflict of interest between prior counsel and Mr. Wood, or
the lack of attorney-client communications for sentencing. To advance such arguments,

2

As stated in Penman:

Those matters that were not properly before us, and which we were therefore unable to address,
may best be dealt with in a habeas corpus proceeding where evidence can be taken. As the Utah
Supreme Court has explained:
Numerous cases have arisen that have called in question the fundamental justice of a conviction
where the issue was not, or could not be, dealt with on direct appeal. Prime examples involve
cases in which issues arise outside the record, e.g., the subsequent discovery of the suppression
of exculpatory evidence, the ineffective assistance of counsel, especially in the investigation and
preparation of a case, the discovery of new exculpatory evidence, andfraudcommitted on the
court by the knowing use of false evidence.
Penman. 964 P.2d at 1166 n.8.
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however, extra-record evidence would have to be used and such factual contentions (even
if true) are not allowed on appeal. Consequently, counsel has already essentially raised
Mr. Wood's supplemental issues and provided proof of such incorporated actions through
the attachments in the Addenda to this brief.
The jurisdictional arguments previously noted in the Anders brief have not
changed. To avoid repetition, he simply incorporates them by reference
POINT II. CERTIFICATION BY COUNSEL
Pursuant to the above circumstances, appellate counsel certifies that he has
provided Mr. Wood with a copy of the Anders brief, mailed on or about March 27,2006.
In response to the received Anders brief, Mr. Wood raised, inter alia, additional issues
with this Court. In accordance with the rules of procedure, counsel attempted to
supplement the record with facts in support of raising and incorporating Mr. Wood's
additional non-jurisdictional arguments. Utah R. App. P. 23B. This Court denied his
Motion for a Rule 23B Remand. Given this sequence of events and the good faith
requirement for all filings, see Utah R. Civ. P. 11, counsel's ability to present
supplemental issues on direct appeal is limited to the extent explained above.
CERTIFIED & FILED this 3® day of August, 2006.

Ronald S. Fujino
Attorney for Mr. Wood
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CERTIFICATE OF DELIVERY
I hereby certify that I have caused to be hand-delivered the original and seven
copies of the foregoing to the Utah Court of Appeals, 450 South State, 5th Floor, P. O.
Box 140230, Salt Lake City, Utah 84114-0230, four copies to the Utah Attorney
General's Office, Heber M. Wells Building, 160 East 300 South, 6th Floor, P. O. Box
140854, Salt Lake City, Utah 84114-0854, and one copy to Mr. Gene Wood, Inmate
#33040 at the Utah State Prison, this^X>K day of August, 2006.
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Addendum 1

RONALD FUJINO #5387
Attorney for Defendant
356 East 900 South
Salt Lake City, Utah 84111
Telephone: (801) 268-6735

IN THE UTAH COURT OF APPEALS

THE STATE OF UTAH,

MEMORANDUM IN SUPPORT OF
MR. WOOD'S RULE 23B MOTION
TO REMAND

Plaintiff/Appellee,
I/O

Vo.

GENE VINCENT WOOD,

CaseNo.20050647-CA
(Trial court #011911361)

Defendant/Appellant.
A.

INTRODUCTION

Appellant Gene Wood is currently appealing his conviction for Manslaughter, a
2nd degree felony. He claims, inter alia, that his Sixth Amendment right to effective
assistance of counsel was violated. U.S. Const, amend VI; Utah Const, art. I, § 12.
In State v. Litherland, 2000 UT 76, 12 P.3d 92, our high court noted the many
difficulties that face appellate counsel in his or her attempt to raise ineffective claims
against trial counsel. In the past, "[g]enerally[,] a claim of ineffectiveness of trial counsel
cannot be raised on appeal because the trial record is insufficient to allow the claim to be
determined." 2000 UT 76, f 12 (quoting State v. Humphries, 818 P.2d 1027, 1029 (Utah
1991)). Our supreme court also recognized, however, that the actions or inactions of trial
-1-

counsel may have contributed to an inadequate record. "[W]ith respect to the defendant's
burden of providing an adequate record on appeal, counsel's ineffectiveness may have
caused, exacerbated, or contributed to the record deficiencies, thus presenting the
defendant with a catch-22 unique to claims of ineffectiveness of trial counsel."
Litherland, 2000 UT 76, f 12.
In an effort to allow for a proper record for reviewing ineffective claims, rule
23B was adopted in 1992. The rule now provides that "[a] party to an appeal in a
criminal case may move the court to remand the case to the trial court for entry of
findings of fact... necessary for the appellate court's determination of a claim of
ineffective assistance of counsel." Utah R. App. P. 23B(a). "With the adoption of this
rule, a ready procedural mechanism for addressing the inadequate record dilemma was
grafted into the appeals process." Litherland, 2000 UT 76, f 14.
Indeed, when faced with an inadequate record on appeal, this Court has found
itself unable to address many contested issues due to the lack of factual findings in the
record. See Provo City v. Thompson, 2002 UT App. 63, f 11, 44 P.3d 828 ("defendant
did not request a remand under Rule 23B of the Utah Rules of Appellate Procedure to
substantiate the assertion he now argues would support his claim of ineffective assistance.
Without a proper record before us, we are unable to say whether counsel's alleged
deficiency in failing to investigate prejudiced defendant."); State v. Vessey, 967 P.2d 960
(Utah App. 1998) (finding record inadequate for treatment of ineffectiveness claims); cf.
Litherland, 2000 UT 76, f 15 (noting cases where further fact-finding was unnecessary or
-2-

record was adequate to address issues on appeal).
The Litherland opinion concluded, however, "where, on direct appeal, defendant
raises a claim that trial counsel was ineffective (and assuming defendant is represented by
different counsel than at trial), defendant bears the burden of assuring the record is
adequate." 2000 UT 76, fl6.

"If a defendant is aware of any 'nonspeculative allegation

of facts, not fully appearing in the record on appeal, which, if true, could support a
determination that counsel was ineffective,' Utah R. App. P. 23B, defendant bears the
primary obligation and burden of moving for a temporary remand." Litherland, 2000 UT
76,116.
In accordance with the above authority, Appellant Wood thus moves this Court
to stay the briefing schedule and to remand this case to the trial court for supplementation
of the record on appeal with specific, non-speculative facts, which support his claimed
violations.1
In response to appellate counsel's filing of an "Anders" brief, Mr. Wood filed a
"Motion 23B Utah Rules of Appellate Procedure'1 with this Court. Wood claimed, inter
alia, that appellate counsel was also ineffective. Counsel does not comment on such
allegations, but he otherwise elaborates on Mr. Wood's motion as follows.

i

Appellate counsel does not significantly alter the arguments made previously in
the "Anders" brief. In Mr. Wood's pending ffMotion 23B Utah Rules of Appellate Procedure",
he again takes issue with the performance of his two prior trial attorneys (Mike Peterson and
Steve McCaughey). Notwithstanding this Court's independent review of the review, for the
most part the "Anders" brief seems to address the reviewability of prior counsel's performance.

B.

THE RECORD REQUIRES SUPPLEMENTATION OF FACTS
RELATING TO THE CONFLICT OF INTEREST.

The record is essentially silent as to why Michael Peterson, Mr. Wood's trial
attorney, withdrewfromrepresentation on January 30, 2005. R 185 (Michael Peterson's
motion stated only the conclusory claim that "a conflict exists"); R 187 (the trial court
order also appeared to accept as true that a conflict of interest existed without any record
evidence on the matter).
Mr. Peterson's motion to withdraw was filed after the initial scheduling of an
Order to Show Cause proceeding ("OSC"), which in turn, led to the sentencing order from
which this appeal is based. If Mr. Peterson's motion to withdraw was not based on an
issue relating to the OSC, non-jurisdictional facts may exist in support of Mr. Wood's
arguments against Mr. Peterson. The record needs to be supplemented with such nonjurisdictional facts in order to make an appropriate ineffective assistance of counsel
argument on appeal against either Mr. Peterson or Mr. Stephen McCaughey. See Wood's
Motion 23B,fflfg, h, I, and j . Mr. Peterson may have been ineffective in not arguing nonjurisdictional arguments on Mr. Wood's behalf. Such ineffectiveness may have prompted
Mr. Peterson's motion to withdraw.
Similarly, Mr. McCaughey, the trial attorney appointed in substitution of Mr.
Peterson, may have similarly either failed to raise non-jurisdictional arguments on Mr.
Wood's behalf or failed to raise at the outset ineffectiveness claims against Mr. Peterson
for the initial failure in not arguing non-jurisdictional issues on Mr. Wood's behalf.
-4-

Supplemental evidence is needed to establish whether a valid basis for Mr. Peterson's
withdrawal exists (i.e. a true conflict of interest pertaining to the OSC) or whether Mr.
Peterson recognized that he had to conflict off the case in order to let another attorney
(Mr. McCaughey) raise non-jurisdictional arguments against him.
C

THE RECORD REQUIRES SUPPLEMENTATION OF FACTS
RELATING TO THE CANCELLATION OF THE MOTION TO
WITHDRAW THE PLEA.

The record is silent on the reasons behind the cancellation of Mr. Wood's "Motion
to Withdraw Plea/1 filed on March 2, 2005. Notwithstanding initial court musings against
such a request, the trial court set the withdrawal motion for March 18, 2005. R 263,
transcript page 5. On March 17, 2005, Mr. McCaughey filed a motion to continue, which
Judge Lewis granted and set in its place a disposition hearing for April 8, 2005.
However, Mr. Wood now indicates that he did not know of, or consent to, the
rescheduling and there was no hearing on the matter. See Wood's Motion 23B, \ I. He
seeks to supplement the record with facts relating to the lack of communication on this
issue between himself and his attorney.
D.

THE RECORD REQUIRES SUPPLEMENTATION OF FACTS
RELATING TO WHETHER MR. WOOD SHOULD HAVE BEEN
SUBJECTED TO ANOTHER DIAGNOSTIC EVALUATION.

In furtherance of the sentencing proceedings for the OSC, held on July 1, 2005, the
trial court ordered a diagnostic evaluation for Mr. Wood. According to Mr. Wood,
however, he told his trial counsel, Mr. Stephen McCaughey that it would be a conflict of
interest to be subjected to such an evaluation. Mr. Wood had a pending lawsuit against,
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inter alia, Steven S. Miller, Supervisor of the Diagnostic Unit, and members of the
diagnostic staff. An inherent conflict of interest exists between Mr. Woods (who earlier
instituted a civil suit against the diagnostic unit) and the diagnostic unit (who
subsequently came into position in the criminal context to retaliate against Mr. Wood for
his civil filing). See Wood's Motion 23B,fflfk, m, and n; American Psychological Ass'n,
Ethical Principles of Psychologists and Code of Conduct, Standard 3.06 Conflict of Interest,
(effective June 1, 2003) ("Psychologists refrain from taking on a professional role when
personal, scientific, professional, legal, financial, or other interests or relationships could
reasonably be expected to (1) impair their objectivity, competence, or effectiveness in
performing their functions as psychologists or (2) expose the person or organization with whom
the professional relationship exists to harm or exploitation."). Supplemental facts on the
conflict are needed to present the issue on appeal.
E.

THE RECORD REQUIRES SUPPLEMENTATION OF FACTS
RELATING TO WHETHER PRIOR TRIAL COUNSEL DENIED
HIM THE OPPORTUNITY TO REVIEW THE DIAGNOSTIC
REPORT.

Mr. Wood never had the opportunity to fully and properly review the diagnostic
report prior to sentencing. See Wood's Motion 23B,fflf1. An evidentiary hearing needs to
be held to determine if Mr. McCaughey had in fact failed to allow him to review it. ff[I]t
is of no moment that the trial court may disregard the presentence report altogether in
imposing a sentence. A defendant still has a right to disclosure of the report because of
the subsequent uses made of it.ff State v. Casarez, 656 P.2d 1005, 1009 (Utah 1982)
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(citing State v. Lockwood, 399 So.2d 190 (La. 1981)); State v. Lipsky, 608 P.2d 1241 (Utah,
1980) ("A defendant's right to be sentenced on the basis of information that is accurate can be
protected only if the pre-sentence report is disclosed to him prior to sentencing."); State v.
Lipsky, 639 P.2d 174 (Utah, 1981) ("We mandated that the report should be disclosed to the
defendant and if he thinks the report is inaccurate in any particular, he should then be given the
opportunity to bring such inaccuracies to the court's attention.").
F.

THE RECORD REQUIRES SUPPLEMENTATION OF FACTS
RELATING TO MR. WOOD'S MENTAL STATE DURING THE
LOWER COURT PROCEEDINGS.

The record does not appropriately reveal the nature of Mr. Woodfs mental state at
the time of sentencing. An evidentiary hearing needs to be held to determine his mental
state and if the trial court or Mr. McCaughey proceeded with sentencing when Mr. Wood
was not competent to do so. See Wood's Motion 23B,fflfn. He asks this Court to
supplement the record with facts as to whether he lacked complete competence at the time
of sentencing or was unable to fully understand the proceedings.
DATED this i l _ day of May, 2006.

RONALD FUJINO
Attorney for Defendant/Appellant.
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CERTIFICATE OF DELIVERY
I hereby certify that I caused to be delivered a copy of the foregoing to the Utah
Attorney General's Office, Heber M. Wells Building, 160 East 300 South, 6th Floor, P.O.
Box 140854, Salt Lake City, Utah 84114-0854, thislffit day of May, 2006.
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RONALD FUJINO #5387
Attorney for Defendant
356 East 900 South
Salt Lake City, Utah 84111
Telephone: (801) 268-6735
Fax: (801) 579-0606

IN THE UTAH COURT OF APPLALS

nnT T T - I

•TATFO^TTTATI,

fi

ORDER GRANTING APPELLANT'S
MOTION TO REMAND TO THE
TRIAL COURT FOR THE ENTRY
OF FACTUAL FINDINGS AND FOR
SUPPLEMENTATION OF THE
RECORD ON APPEAL

vs.

GENE VINCENT WOOD,
" .e No. ?0050647-CA
i i run coin; n

1 -' c ICIIU a i *i I . \ j) p c I i a lit

]

•>\ • •

-if

|

..-.•

f.

or -»od cause

appearing,
IT IS HEREBY ORDERED that his Motion to Remand shall be and is hereby

manner consistent with Appellant's motion.

DATLil) liiis

day ol Maw 2<)()<i

COURT OF APPEALS J UDGE

CERTIFICATE OF DELIVERY
I hereby certify that I have caused to be delivered a copy of the foregoing to the
Utah Attorney General's Officer, Heber M. Wells Building, 160 East 300 South, 6th
Hoor, P.O. Box 140854, Salt Lake City, Utah 84114-0854, this

day of May, 2006.

AL

RONALD FUJINO #5387
Attorney for Defendant
356 East 900 South
Salt Lake City. Utah o-ml

IN THE UTAH COURT OF APPEALS

THE STATE OF LI AH,

ALTERNATIVE COMPANION RULE
23B MOTION TO REMAND THE
CASE TO THE TRIAL COURT FOR
SUPPLEMENTATION OF THE
RECORD ON APPEAL AND ENTRY
OF FTNTITMGS OF ^ A rT

Plaintiff/Appellee,
vs.
GENE A J IN CENT W<
Defendant/Appellant

Case No. _,.|<oot)4/-CA
(Trial court ^O11911361)

Contemporaneous wn- lins motion, appellate counsel lor Vlr V\ o* d ha s filed

20050647-CA, "Supplemental xMotion io Withdraw,* filed on May 19. 200*

<* .1

this ^ourf's decision, on whetliei to grant appellate counsel's motions to withdraw,
n>•_au; counsel alternatively files the fbllow'ing motion to remand for findings

v, •» w appelate counsel respectfully mo\ e- thi- Court to <w the briefing
schedi 1
court level is neccs^ r" r *r

^

The record, is not currently complete enough to raise his ineffective assistance ^lainv \ r

the first time on appeal. His arguments are more fully set forth in the accompanying
memorandum. See also Addendum 1 ("Affidavit of Ronald Fujino").

DATED this _/|_ day of May, 2006.

RONALD FUJINO
Attorney for Defendant/Appellant.

CERTIFICATE OF DELIVERY
I hereby certify that I caused to be delivered a copy of the^foregoing to the Utah
Attorney General's Office, Heber M. Wells Building, 160 East 300 South, 6th Floor, P.O.
Box 140854, Salt Lake City, Utah 84114-0854, this tf_ day of May, 2006.

Addendum 1

IN THE UTAH COURT OF APPEALS
STATE OF UTAH
Plaintiff/Appellee
vs.

AFFIDAVIT OF
RONALD FUJINO

GENE VINCENT WOOD,
Defendant/Appellant
Case No. 20050647-CA

STATE OF UTAH
COUNTY OF SALT LAKE

)
: ss.
)

I, Ronald Fujino, being duly sworn, do hereby affirm that the following is true and
correct to the best of my knowledge:
1.

I am an attorney licensed to practice law in the state of Utah.

2.

I represent Mr. Gene Wood on his appeal.

3.

Initially, I filed an "Anders" brief in this case. I believed that Mr. Wood's

desired issues could not be raised on appeal because they were jurisdictional^ barred.
4.

Notwithstanding the jurisdictional arguments made in the "Anders" brief,

further discussions with Mr. Wood have suggested other non-jurisdictional issues for this
Court's consideration.1 The issues pertain to the alleged ineffective assistance of his prior

i

Mr. Wood continues to maintain all of his arguments (i.e. jurisdictional and nonjurisdictional). See State of Utah v. Gene Vincent Wood, Case No. 20050647-CA, "Motion 23B
Utah Rules of Appellate Procedure,'' dated May 4, 2006. In the Alternative Companion Rule
-1-

trial coi insel Michael Peterson and /or Stephen McCaughey. In order to on>oerb present
^nch ..aims for the first time on appeal, however, the record requires findings u" "act on
the actions or inactions of prior trial counsel

j nations on \.: ..

Wood uiul lo his prior trial eniinsd of \vh;il piioi tn.il cnunscl sjini In Mi \\ o< I! 1 In1
dates of such (in)actions and communications must also be established for the record.
• 5.

A summary of the specific claims of ineffective assistance of counsel are

ouu,;..w ;r. me accompanying "": Memorandum in Suppoi t • : f 1\ Ii W :: od's Rule 23B
MMIIMII

lo Remand."

6.

. Such issues will address "a nonspeculative allegation of facts, not fully

appearing in the record on appeal. \vhu,.i. - u uc. ^ M,UU ^import a determination that

DATED this J±

.

_ ^

^

day of May, 2006.

Ronald Fujino
.

>

-

• • v l

,

)

• ' n u v n UFSALILAKE

)

On May£j 2006, Ronald Fujino, whose identity was proven to me on the basis of
satisfactory evidence, personally appeared before me and acknowledged to me that he
signed the foregoing instrument.
^„
, ,:
_ /—
Notary Public J'
VICK1LCORNWELL
NOTARY PUBLIC - STATE QF UTAH
356 EAST 900 SOUTH

SALTL^KECnY. UT 8 4 1 1 1
MvComm. Exo. 01/13/21 "I""'i

_5B Mcuon to Remand. Appellau: counsel addresses only potential non jurisdictional
arguments.
-2-

Addendum 2

KR1SC. LLU.NAKL, - --J " ..
Assistant Attorne\ General
MARK: L. SHURTLEFF - #4666
I !;th \ttorney General
:
."ifi F "t)(. N.. 6lh Floor
^ il« I .ikei u\. L'uh 841';"
Telephone: (801) 366-0180
Fucsirvii'c- .801) ?<^-0l67

IN THE UTAH COURT OF APPEALS

STAFF uFUTAIF

:

Plaintiff/Appellee,

:

v.

:

GFNI' VINCENT WOOF),

:

Defendant/Appellant.

RESPONSE IN OPPOSITION TO
RULE 23B MOTION TO REMAND
AND ALTERNATIVE COMPANION
RULE 23B MOTION TO REMAND
Case No. 20050647-CA

:

-•u Mu> ^, defendant moved, pr.., sc, under rule lib.

• ;.<:t Rule> 01 \ppe'

Procedure, for a remand tc de^Hrr a factual record np fon^ -a^ia .im. ^uiiwn.-, v,t u^cike-:, > e
assistance againsl Ins lu m ounsi'l IK'IOW and Ins current counsel on appeal SI'I: Million '! \\\
"i Rules of Appellate Procedure ["Pro Se Motion"]. Thereafter, his appellate counsel
filed a memorandum in support of defendant's moiiou v Memorandum in Support of Mr.
Wood's Rule 23B Motion to Remand ["Supporting Merrs~ . ... ;t. "ounsel seeks a remand
... j : . . .;. '„:•
. n?F

•
•* '" "

:..•: i
:

'

, ier defe

• -

-• uiiii. new counsel to argue his ineffectiveness; (2)

whether there was a "lack of communication . . . between [defendant] and his attorney"
involving the cancellation of defendant's motion to withdraw his guilty plea; (3) whether a
conflict of interest existed between defendant and the diagnostic unit to which he was
assigned for the court-ordered diagnostic evaluation given defendant's claim that he had filed
a civil suit against the unit; (4) whether defendant's conflict counsel failed to permit
defendant an opportunity to review the diagnostic report prior to sentencing; and (5) whether
defendant was competent at sentencing. See id. at 4-7.
The State opposes a remand because (1) all of defendant's claims relating to his
conviction and original sentencing are beyond the scope of this appeal where defendant took
no direct appealfromhis conviction and sentence, and his current appeal derives only from
the subsequent revocation of his probation and reinstatement of his original sentence; and (2)
defendant has not alleged sufficient facts which, if true, would support both Strickland
prongs on the remainder of his claims. The State's position is set out more fully below.
STATEMENT OF FACTS
Around 10 p.m. on Pioneer Day, July 24, 2001, Douglas Valerio and his cousin
Todd Tafoya arrived at the Crow Bar. R260:7. Defendant and his father, Robert Walker,
were already there when they arrived. R260:81, 99-100. After a low-key evening of
drinking, talking, and playing pool with their respective groups of friends, the patrons
began to leave around closing time-1 a.m. the next day, July 25. R260:8, 13, 75.

2

V alerio and I afoya headed for the parking lot after calling for a ride home

R260:81. As she walked to hei truck, defendant arid Walker, who had left the bar1 a short
time earlier, approached her and engaged in a friendly conversation. R26Q:84, 100, 107-.
. inen, a van pulled up and blocked in Backman' s tr uck, R260:86, 106

alerio

kept gainst her will, Valerio yelled at Walker and defendant to let Backman leave.
R260:8, 8 i -85,
"stay out ol u

Walker told Valerio it was none of his business and that he should
.*» .i* . i*. . ^ ame, the bar' 's owner * , . , . .

|(|V .

„u.- r ^ .

nur^d

sa1 * that the argument was ge tting heated R 2/60:45
approached the four men and tried to convince them to give it *~ -Mt' go home. ±ie also
took a beer bottle away from Walker. R260:46-47, 58-59, 88.
It was not enough. "W hen Paih

LUIUL J

away ana

J.\

.tu^j

HM -U^ UU^K.

259:7. The foui aLo exchanned numerous threats. iliOu. 1O-1I. *

*:

Park returned ai J :rk\L unsuccessfully K- ^ton the finhtiiui R260 4^>4K, tr*
rn.el.ee ensued d i n , ^ *., .

. . ^ec >
• a^. uci

uciuidant

.'* I SJ.
- ,

e

^o^e of jcieiIUUJU > ribs

memory loss as a result of numerous kicks to the head. R260:9, 1.3, 26, 33, 36, 51, 47, 50,
88, 11 4, 1.30; 259:8; 26,2:9. Seeing the situation escalate out of their control, Park and
3

Backman went back to the bar and Backman called 911. R260:119. At about this time,
defendant, believing that he and his father were in "extreme danger," removed a four-inch
buck knife from his belt and stabbed Tafoya three times, killing him. R260:126-27, 134;
259:11, 24-25. The police arrived a short time later and arrested defendant at a motel
across the street. R259:l 1. Defendant showed police the location of the knife and
admitted his guilt to the interviewing detective. R259:l 1-12.
Nature and course of proceedings
The state originally charged defendant with criminal homicide, murder but after
further investigation, amended the information to charge criminal homicide, manslaughter
because it appeared that the fight had been started by someone other than defendant and
defendant acted out of self-defense, albeit mistakenly. R.9-10, 193-94; R259:4-5, 33
(Change of Plea Proceedings transcript). Defendant pled guilty to the amended charge,
stating that he "never denied [his] responsibility for [the killing]." Rl 17, 259:17, 33.
Following an extensive colloquy, the trial court accepted defendant's plea and found it
knowing and voluntary. R259:15-19, 22-34. On July 31, 2002, the court sentenced
defendant to one to fifteen years in prison, stayed the sentence, and added one year in
prison without credit for time served after which defendant would be on probation for
three years. R139-41, 261:30-31. The trial court then warned him that if he violated his
probation he would "do every day of that 15 year commitment." R262:34. The parties
stipulated to a restitution amount which was accepted by the court in an order filed
4

from 51 itr * ( ) ( ? 1 lis ji idgment and sentence or from imposition of restitution.
xxi August 2004, a probation violation report was filed, prompting issuance of..
bench warrant for defendant's arrest. See Docket at 17-IP

Defendant appeared in crvrt

on December -». 2004, and denied all the allegations, Set ,
'IMI • niiiiH,1!, Mn/li;»H lVtersmi nifhdri'u mil t ottfliri i niiiii^ii Stephen Mi" V:

• *

entered an appearance. See id. at 19. Defendant thereafter appeared at an order to show
cause hearing and admitted to violating his probation by using methamphetamine and
failing to report to his probai,..,•: i; i ^ . - hereupoi, ^ ^ ^onrt re\, , ..
K I ^ {)K 26V4 i I

*• ' •

-

^ •

•

" '.

diagnostic evaluation, ACL R ^ J JO, ^ \. Because defendant refused to eoopciaie \M.A
the ev aluation, he was sent back to court. R265:2, The sentencing court, then ordered that
he serve the full sentence for his mariMuugiuei ^ ; , . .*,,.
filed a timely pi : •. se notice of appeal R 222

..

;

. .; •

ARGUMENT
REMAND IS NOT APPROPRIATE BECAUSE THE MAJORITY OF
DEFEND ANT'S CLAIMS ARE NOT PROPERLY BEFORE THE
COURT, AND DEFENDANT FAILS TO COMPLY WITH THE
REQUIREMENTS OF RULE 23B, UTAH RULES OF APPELLATE
PROCEDURE, FOR THE REMAINDER OF HIS CLAIMS
Defendant raises a plethora of claims regarding the constitutional effectiveness of
both his trial counsel and his conflict counsel from the preliminary hearing through

revocation of his probation and reimposition of his prison sentence. He asks that this
Court remand to allow him to develop a factual record to support his claims. Remand is
inappropriate for two reasons. First, this Court has no jurisdiction to consider the
majority of defendant's claims because they relate to the original proceedings from which
defendant failed to appeal. Second, the remaining claims are simply fishing expeditions,
and defendant has not alleged sufficient facts which, if true, would support both
Strickland prongs on these claims. Accordingly, he is not entitled to a remand under rule
23B.
A.

This Court Lacks Jurisdiction to Consider the Claims Pre-dating the Order to
Show Cause
The majority of defendant's claims of ineffective assistance are against both his

counsel below for their efforts on his behalf at various times from inception of the case
through imposition of restitution seven months after sentencing. See Pro Se Motion at acc, ee-ff, gg-hh, w. 1 Defendant is not entitled to a remand under rule 23B on any of these
claims because this Court is without jurisdiction to address them.
This appeal arises from revocation of defendant's probation and reinstatement of
his original sentence two years and eleven months following entry of the original

defendant identifies his forty-eight claims by the letters of the alphabet, cycling
through the letters twice so that almost every letter refers to two different claims. For
ease of reference, the State cites herein to the letter defendant has attached to each claim,
but doubles the letter for each claim starting at number twenty-seven (e.g., "aa" instead of
"a", "bb" instead of " b " , . . .).
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or the restitution order, and he raises no claim that ins counsel was ineffective for felling
to file a direct appeal, It was only after defendant admitted violating his probation and
the trial court re\ cw^ a uuu iciusiaiw U^ vhiiiiiui .-aiieiicc Uiai vieiciidant inc^ a ume;y
nulici nl appeal, itstiltuijj in the IIIIIIIIT \ nmtiiflv before Ihr, i 'ourl < 'nnscquenth illliii1
Court is without jurisdiction to consider the merits of defendant's claims relating to his
original enmicti-'-u ,w\d sentence ? Sec Ulah K \ \
* _ j . h. i

f\ 4iY). State \ Housekeeper, 2002

.1 -4 — • minire to timely nle an appeal UL,JI.vo- uic appelate court of

jurisdiction ihdt iaiiurc lo pciik^i an appeal is a jurisdictional failure req^Hnii dismissal
cf In.- appeal,5") (quoting Prowswood v. Mountain Fuel Supply Co., 878 P.2d 952, 955
(< -urn 1984)); Serrato v. u ^ , / ansa Authority, 2000 i
iiiiii ,t|i|ical is iiol liiiR'lh

\j , ,. ? •

mil liuksjunsitu'liim U hear the appeal.",1.

2

Moreover, defendant iaik-u iw ^ L .i nmeiv motion to withdraw his plea below,
preventing this Court from assessing the validity of his plea even if he had taken a direct
appeal. See State v. Merrill, 2005 UT 345 ^ 13-20, 114 P.3d 585 (reaffirming that absent
a timely motion to withdraw a guilty plea, an appellate court: does not have jurisdiction to
address the validity of that plea); see also State v, Reyes, 2002 UT 13,ffif3~4> 4 0 p - 3 d 630
I
g Utah Code Ann. § 7743-6 (1999), and State v. Abeyta, 852 P.2d 993, 995 (Utah
I993j).
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This Court should therefore should deny defendant's motion to remand under rule
23B for any claims relating to imposition of his original judgment and sentence, including
restitution.
R

For All the Remaining Claims Against Counsel Below, Defendant Fails to
Allege Non-Speculative Facts Not Appearing in the Appellate Record That if
True, Would Establish Ineffective Assistance of Counsel
Defendant presents several claims of ineffective assistance of both counsel below

in relation to the revocation proceedings which gave rise to this appeal. See Pro Se
Motion at None of these claims warrant remand under rule 23B, however, because
defendant has failed to allege non-speculative facts not appearing in the appellate record
that, if true, would establish any of his claims.
1. Requirements for obtaining a remand under rule 23B.
Rule 23B specifically limits a remand to situations where the movant has alleged
facts that do not appear in the record and which, if true, would constitute ineffective
assistance of counsel. Utah R. App. P. 23B(a). See also State v. Johnston, 2000 UT App
290, T| 9, 13 P.3d 175. Defendant must support his rule 23B motion with affidavits which
allege the non-speculative, extra-record facts. Utah R. App. 23B(a). The affidavits must
show (1) the claimed deficient performance of the attorney and (2) the claimed prejudice
suffered by the appellant as a result of the claimed deficient performance. Utah R. App.
P. 23B(b). In other words, the affidavits must make out a prima facie case for an
ineffective assistance of counsel claim. See Johnston, 2000 UT App 290,ffl[10-13. The
8

affidavits must also be based on the affiant's personal knowledge and not be a matter of
speculation. See id. at f 11.
The purpose of rule 23B is to allow "supplementation of the record, in limited
circumstances, with nonspeculative facts not fully appearing in the record that would
support the claimed deficient performance and the resulting prejudice." Johnston, 2000
UT App 290, Tf 7 (first emphasis added; second emphasis in original). "The rule was
adopted to provide a 'procedural solution to the dilemma created by an inadequate record
of trial counsel's ineffectiveness.'" Id. (quoting State v. Litherland, 2000 UT 76, f 13, 12
P.3d 92). It was not, however, created to permit a fishing expedition to the trial court to
search for evidence in an attempt to create a claim of ineffective assistance of counsel.
See State v. Garrett, 849 P.2d 578, 581-82 (Utah App.), cert den 'd 860 P.2d 943 (Utah
1993).
The court of appeals has explained that there are "four basic requirements for
obtaining a 23B remand." First, as stated, the motion must be supported by affidavits that
set forth "'facts not fully appearing in the record on appeal that show the claimed
deficient performance of the attorney.'" Johnston, 2000 UT App 290, \ 8 (quoting Utah
R. App. P. 23B(b)). "In other words, the rule is a means to supplement the record with
facts now known, even though not previously elicited in the record." Id. (emphasis
added). A remand is not necessary "if the facts underlying the ineffectiveness claim are
contained in the existing record." Id. at ^ 9.
9

Second, "the facts alleged in support of a Rule 23B motion may not be
speculative." Id. at 110. This means that the factual allegations must be specific. Id.
For example, a defendant "must specifically identify uncalled witnesses and 'identify
specific facts of their testimony that might have helped his case.'" Id. (quoting State v.
Vessey, 967 P.2d 960, 965 n.5 (Utah App. 1998)). Rule 23B(b) requires that these
specific allegations be made by affidavits which are based "on personal knowledge." Id.
at ^ 10-11 (citing to Utah R. App. P. 23B(b) and Utah R. Civ. Pro. 56(e)). "In other
words, a defendant must present this court with the evidence he intends to present on
remand and explain how that evidence supports both prongs of Strickland v.
Washington." Id. at f 11 (citations omitted). Hence, a remand is not appropriate if
defendant has not supported his specific allegations with a proffer of specific, admissible
evidence.
Third, the allegations must show that counsel's performance was objectively
deficient. Id. at f 12. Stated differently, "the nonspeculative facts must focus on why
counsel's performance was deficient." Id.
Finally, the supporting affidavits must "'allege facts that show the claimed
prejudice suffered by the appellant as a result of the claimed deficient performance.'" Id.
at Tf 13 (quoting Utah R. App. P. 23B(b)). Alternatively, the alleged facts, if true, must
show "that the result would have been different had counsel's performance not been
deficient." Id.
10

2. Defendant's Claims Lack the Requisite Support
None of the remaining claims in defendant' spro se motion or in his counsel's
supporting memorandum meet defendant's burden under rule 23B. First, the only
affidavit submitted on defendant's behalf is that of his appellate counsel. That affidavit
provides no known facts or specific allegations intended to be elicited upon remand and,
not surprisingly, no explanation as to how both prongs of Strickland can be met by the
information sought on remand. See Johnston, 2000 UT App 290,111. Neither does the
affidavit purport to be based on counsel's "personal knowledge." Id, at f 10-11 (citing to
Utah R. .App. P. 23B(b) and Utah R. Civ. Pro. 56(e)).
Counsel's affidavit acknowledges that he filed an "Anders" brief in this appeal
based on the fact that defendant's appellate issues are jurisdictionally barred.3 See
Affidavit of Ronald Fujino at 1. Counsel then indicates that subsequent discussions with
defendant "have suggested other non-jurisdictional issues for this Court's consideration."
Id, Counsel argues that the claims cannot be properly presented without a remand to
determine (1) "the actions or inactions of prior trial counsel[;]" (2) "what Mr. Wood said
to his prior trial counsel or what prior trial counsel said to Mr. Wood[;]" and (3) the
"dates of such (in) actions and communications^]" Id, at 2. Counsel then refers to his

3

Counsel also filed a motion to withdraw. He filed a supplemental motion to
withdraw with his Supporting Memorandum, noting defendant's assertion in his Pro Se
Motion of appellate counsel's ineffective assistance.
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own unsworn supporting memorandum for a "summary of the specific claims of
ineffective assistance of counsel[,]" claiming that the memorandum will address his
burden of presenting "'a nonspeculative allegation of facts, not fully appearing in the
record on appeal, which, if true, could support a determination that counsel was
ineffective.'" Id at 2 (quoting Utah R. App. P. 23B(a)).
This affidavit meets none of the criteria for obtaining a remand under rule 23B. It
asserts no facts at all, let alone nonspeculative facts, contains no specific allegations
based on personal knowledge, and does not explain how the known facts would establish
any claim of ineffective assistance. See Johnston, 2000 UT App 290, ^ 8-13. Yet it is
the sole affidavit submitted in support of defendant's remand request. In the absence of
an affidavit meeting the criteria and doing more than simply speculating that some
unspecified issues may exist, defendant has not established his entitlement to a remand
under rule 23B. See Garrett, 849 P.2d at 481-82.
Second, review of the claims presented in counsel's supporting memorandum and
the corresponding claims in defendant' spro se motion shows that they fall short of
establishing the specific factual allegations required to obtain a remand.
a. Peterson's conflict of interest. The supporting memorandum notes that after
the order to show cause was filed, defendant's trial counsel withdrew, citing "a
conflict[.]" Supporting Memo at 4; Pro Se Motion at dd. The memo then argues that a
remand is necessary to find "[supplemental evidence" to prove whether counsel
12

withdrew for a valid reason. Id. at 4-5. The stated reasoning is that "non-jurisdictional
facts may exist" to support defendant's claim of ineffective assistance against Mr.
Peterson; counsel "may have been ineffective in not arguing non-jurisdictional
arguments[;]" and "[s]uch ineffectiveness may have prompted" counsel's withdrawal. Id.
(emphasis added). The memorandum makes a similar claim regarding conflict counsel
below, arguing that he "may have similarly either failed to raise" unspecified nonjurisdictional arguments on Mr. Wood's behalf or failed to argue previous counsel's
ineffectiveness for not raising the same unspecified arguments. Id. (emphasis added); see
also Pro Se Motion at ii. This argument is nothing but speculation and fails in its entirety
to meet the requirements for a rule 23B remand set forth supra.
b. McCaughey's failure to follow through with motion to withdraw guilty plea.
After noting that conflict counsel Stephen McCaughey sought a continuance of
defendant's untimely motion to withdraw his guilty plea, appellate counsel argues that a
remand is necessary to supplement the record with unspecified facts about the
communication between defendant and his conflict counsel in order to support
defendant's assertion that he did not consent to the continuance. Supporting Memo at 5;
see also Pro Se Motion at jj. There is no attempt to set forth known non-speculative facts
outside the record to establish the claim and nothing to support the requested remand but
defendant's unsworn assertion that he had no knowledge of or part in Mr. McCaughey's
action. Moreover, the record conclusively establishes that the motion was
13

untimely—filed two years and five months after the time expired for filing a timely
motion to withdraw defendant's plea. See Docket at 18. Accordingly, the trial court had
long since lost jurisdiction to entertain the motion, and conflict counsel's failure to pursue
it cannot amount to ineffective assistance. See State v. Muffins, 2005 UT 43, f 5 n.2, 116
P.3d 374 ("[T]he failure to seek withdrawal of a guilty plea within the statutory limitation
period deprives a district court of jurisdiction to consider the merits of such a motion.");
State v. Merrill, 2005 UT 34,ffl[13-20, 114 P.3d 585; State v. Wallace, 2002 UT App
295, ^f 27, 55 P.3d 1147 (trial counsel cannot be ineffective for failing to do a futile act).
c. McCaughey's failure to oppose the court-ordered diagnostic evaluation for
the order to show cause. Appellate counsel faults Mr. McCaughey for permitting
defendant's submission to a diagnostic evaluation in furtherance of the order to show
cause, claiming a conflict of interest existed between himself and the diagnostic unit. See
Supporting Memo at 5-6; see also Pro Se Motion at kk. Counsel then simply states that a
remand is necessary to garner "[supplemental facts" necessary to presentation of the
ineffectiveness claim on appeal. Supporting Memo at 6. The sole support is defendant's
own unsworn assertion that he had filed a civil suit filed against the diagnostic unit and
had informed Mr. McCaughey of that fact. See Pro Se Motion at kk. Defendant submits
no evidence demonstrating the existence of the suit or counsel's knowledge of it. Neither
does he attempt to establish any prejudice arising from his claim of ineffectiveness on this
issue. This claim meets none of the prerequisites for a remand under rule 23B.
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d. McCaughey ys failure to reveal the diagnostic report to defendant before
sentencing. Defendant claims he was never able to folly review the diagnostic report
before his probation was revoked. See Supporting Memo at 6; Pro Se Motion at 11-mm.
His entire argument on this issue consists of an assertion of a right to disclosure and a
claim that a remand is necessary to determine whether or not counsel failed to show the
report to him. See Supporting Memo at 6-7. Not only does defendant make no attempt to
meet the rule 23B criteria for this claim, but he fails in any way to discuss the prejudice
prong of the Strickland"test. He claims, in his pro se motion, that the report was
"materially false[,]" but gives no specifics and does not explain how the report affected
the ultimate sentencing decision. See Pro Se Motion at mm.
e. Defendant's mental state at sentencing.

Defendant requests a remand "to

determine his mental state" at the time of sentencing to see if he was competent to be
sentenced, basing the request only on defendant's self-serving claim in his pro se motion
that he was acting under "diminished capacity due to serious chronic mental illness" and
Mr. McCaughey knew it at the time of sentencing. Supporting Memo at 7; Pro Se
Motion at nn. Again, nothing in this claim meets the criteria for rule 23B in the absence
of any attempt to support the allegations or to argue how they meet both prongs of the
Strickland test See Johnston, 2000 UT 290, ^ 11.
/ McCaughey's "abandonment]" of defendant. Defendant's/?/^ se motion
raises one additional claim against Mr. McCaughey which is not included in appellate
15

counsel's supporting memorandum. Defendant contends that Mr. McCaughey was
ineffective when he "abandoned" defendant when it came time to file an appeal. See Pro
Se Motion at oo. In light of the fact that defendant filed a timely notice of appeal and
defendant received new appointed counsel on appeal, remand on this issue is
inappropriate as defendant cannot establish the requisite prejudice for his claim.

Of those claims having any relevance to the order from which this appeal arises,
none warrant a remand under rule 23B. None of defendant's arguments is supported by
any allegation of specific non-speculative facts, and none is supported by any affidavit
based on personal knowledge. He couches his "facts" in terms of what may have
occurred and seeks a remand in order to establish whether there is any support for his
claims. In other words, each of defendant's claims involves a fishing expedition intended
to determine whether any evidence exists to support any of his claims. This Court has
repeatedly refused to remand under rule 23B for fishing expeditions. See Johnston, 2000
UT App 290, \ 7 ("The purpose of Rule 23B is for appellate counsel to put on evidence
he or she now has, not to amass evidence that might help prove an ineffectiveness of
counsel claim"); Garrett, 849 P.2d at 581-82. Such an action would not only "be
inconsistent with the presumption of sound trial strategy, it would likely open a floodgate
of incomplete and fragmented ineffective assistance claims on direct appeal" as is present
in this case. See Garrett, 849 P.2d at 581-82.
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Accordingly, defendant has not established that he is entitled to a remand under
rule 23B, and this Court should deny his motion.4
PROPOSED ORDER
Because defendant's motion and supporting memorandum are so clearly deficient,
the State does not submit a proposed order.
CONCLUSION
Because defendant has not met the requirements of rule 23B, this Court should
deny defendant's request for a rule 23B remand.
DATED this rO^^dav of June, 2006.
MARKL. SHURTLEFF
ATTORNEY GENERAL

KRIS C. LEONARl/
Assistant Attorney General

4

Defendant also includes in his pro se motion six claims of ineffective assistance
involving his appellate counsel. See Pro Se Motion at pp-uu. These claims are not the
proper subject of a rule 23B remand at this time where he is still represented by the same
counsel and his appeal is on-going, preventing him from establishing the requisite
prejudice for his ineffective assistance claim.
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CERTIFICATE OF SERVICE
I hereby certify that on thisb/ /"gay of June, 2006, a true and accurate copy of the
foregoing Response in Opposition to Rule 23B Motion to Remand and Alternative
Companion Rule 23B Motion to Remand was hand-delivered/mailed first class,
postage pre-paid to:
Ronald Fujino
356 East 900 South
Salt Lake City, Utah 84111
Attorney for defendant/appellant
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Addendum 3

FILED
UTAH APPELLATE COURTS
IN THE UTAH COURT OF APPEALS

JUL 1 8 2006

ooOoo
S t a t e of U t a h ,
Plaintiff and Appellee,

ORDER
Case No. 20050647-CA

v.
Gene Vincent Wood,
Defendant and Appellant.

Before Judges Davis, Greenwood, and Orme.
This is before the court on a motion for remand under rule
2 3B of the Utah Rules of Appellate Procedure and appellate
counsel's supplemental motion to withdraw.
A remand under rule 23B is available only upon "a
nonspeculative allegation of facts, not fully appearing in the
record on appeal, which, if true, could support a determination
that counsel was ineffective," including facts that show "the
claimed deficient performance" and "the claimed prejudice
suffered by the appellant as a result of the claimed deficient
performance." Utah R. App. P. 23B (a),(b).
Wood's motion fails to meet the standards for remand under
rule 23B. See State v. Johnston, 2000 UT App 290. Many of his
allegations are barred, and the remainder are speculative and
unsupported by facts. See id. at 110. He has also failed to
show any prejudice from the alleged actions, given that he
admitted to probation violations. See id. at 113.
IT IS HEREBY ORDERED that the motion for remand is denied.
IT IS FURTHER ORDERED that counsel's supplemental motion to

withdraw is denied.
Dated this

1 0

day of July, 2006

FOR THE COURT:

Pamela T. Greenwood,
Associate Presiding Judge

20050647-CA

CERTIFICATE OF SERVICE
I hereby certify that on July 18, 2 006, a true and correct copy
of the foregoing ORDER was deposited in the United States mail or
placed in Interdepartmental mailing to be delivered to:
KRIS C LEONARD
ASSISTANT ATTORNEY GENERAL
160 E 300 S 6TH FL
PO BOX 140854
SALT LAKE CITY UT 84114-0854
RONALD S FUJINO
ATTORNEY AT LAW
356 E 900 S
SALT LAKE CITY UT 84111
Dated this July 18, 2006.

By

^Zg—4LL-*Z—

^^^^C-^^J£L

Deputy Clerk
Case No. 20050647
District Court No. 011911361

